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company that owns a foreign-licensed satellite will he required to demonstrate compliance
with all Commission technical and qualification rules before we will permit it to serve the
l lnitcd St'ltcS. Furthermore. adoption of Columbia's suggestion would restrict U.S. satellite
operators' rights to obtain satellite licenses in any country of their choice, thereby infringing
on independent business strategies and deCisions. Finally, Columbia or any other entity will
be free to demonstrate that provision of service in the United State.s by a U.S. owned. but not
U.S.-licensed satellite would cause competitive harm 111 the United States.

(3) Route Markets

Backhfound

55. In the No/ice. the Commission proposed to consider the "route market" -- that
is. the country where the satellite transmission will originate or terminate')' -- when
determining whether to grant a non-U.S. satellite access to the United States. For example. if
a non-U.S. satellite licensed in Country X proposes to provide service between the United
States and Countries A and B, the Commission would perform an ECO-Sat test on Countries
X. A. and B. If Country B fails. service between the United States and Country B would be
prohibited. The rationale for this proposal is that. if the non-U.S. applicant were permitted to
'>erve Country B, it would have a competitive advantage over U.S. providers unable to serve
that market. Such an approach also would provide no incentive for Country B to open its
market to L.S. uperators.

56. In refining the route proposals after the WTO Basie Telecom Agreement. the
COlllmission proposed that it would not need [0 perform an ECO-Sat analysis on route
markets originating or terminating in WTO Members' territories (WTO route market). It
recogni/cd. however. that there may be cases where an earth station applicant will want to
~ICCCSS a WTO Member satellite to provide WTO-covered services between the United States
and non-WTO markets."-l The Commission stated that applying an ECO-Sat test to the non
WTO route markets would allow us to promote effective competition through broader market
access. '" The Commission's rationale was that a nOI1-WTO country has no obi igatiol1 to open
its tclecommunications markets to the United States or any other country. Thus. applying an
ECO-Sat test to non-WTO route markds would allow liS to open U.S. markets in a manner
L'onsistent with the oblectiye o!" promoting a competitive satellite market in the United
Slates.""

/\;'(1/(1' al 'II 27.

II;
f-Ifulicr No/icc at 'II 25.

Mat'1I25.
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57. At the same time, however. the Commission recognized that this proposal
could have negative implic~ltions regarding U.S.-licensed satellites. It would be contrary to
lhe policy adopted in an earlier Commission decision')7 allowing any satellite licensed in the
United States to provide service to any foreign country without additional Commission

authorization."x If the Commission applied an ECO-Sat test to a non-WTO route. it might
have to apply it to U.S. satellites seeking to serve non-WTO routes because of national
treatment concerns. which would limit the flexibility of those licensees.""

5R. As an alternative, the Commission proposed not to apply an ECO-Sat test In
cases involving satellites licensed to WTO Members serving non-WTO routes, so as to afford
these satellites the same flexibility as U.S. satellites. IIX

) In addition, it stated that concern
regarding competition in £10£1-WTO routes possibly could be remedied by prohibiting non-U.S.
licensed satellites from entering into exclusive arrangements with the country in which they
wish to operate -- a prohibition currently imposed on most U.S. licensed systems. 1111

Positions of the Parties

59. Most parties commenting on the Further Notice argue that the ECO-Sat test

should not apply when a WTO satellite is serving a non-WTO route. 11I2 Generally, these
commenters agree that if we were to apply the ECO-Sat test to non-U.S. satellites under the
U.S. national treatment obligation. we might be obligated to apply the same test to U.S.
companies -- a result the commentel's oppose because it would defeat the objective of DISCO

')I AI11Cndrl1fJ1! (~t the C'oJ1l1nissio!l's Regula/ory Policies C;()vcrninM /)ol1lcsfic f~ixed-S{ile!litc 1I1ld SC/N/flllC

Infernalio/wl Safellile S\'.\lc/JI.\, II FCC Rco 2429 (1\)96) WISCO I).

Fllr/he!' NOfice al 'II 26.

1011 hi. at <J! 27.

101 It!.

He COMSA1" FNPRM COl111nents at 7-X; COMSAT FNPRM Reply COll1111cnts at 2. 4-5: European

Commission FNPRM Reply Commenls al 4; France Telecom Reply Commenls al 5, nolc 4; GE Amnicom
Comments al 3-5; GE Amcricom FNPRM Reply Comments al 1-3; GloheCasl FNPRM Commenls al 3-4;
(;overnmenl of Japan FNPRM Comments at 2; Hughes FNPRM Comments at X-\); Hughes FNPRM Reply
Commenls at 4; leO FNPRM Comments at 12-15; ICO FNPRM Reply Comments at 4; Japan Sat FNPRM
('omments at 2; Lockheed Marlin FNPRM Comments at 4-5; Lockheed Martin FNPRM Reply Comments at 2.
h; Loral FNPRM Commen!s al 4-6; Motorola FNPRM Comments al .') ano n.12; PanAmSal FNPRM Commenls
at 4-5; Qua!coillm FNPRM COlllmcnts at 4-5; Space Communicalions FNPRM Reply Com1l1ents al 7; Teledcsic
FNPRM Comments at 3-4. CO/JIjJa!'e Orion FNPRM Reply Commenls al 3-4.
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I and burden U.S. licensed systems serving non-WTO routes. I01 The Government of Japan
requests that. with a view toward promoting multilateral liberalization and expanding the
telecommunications market worldwide, we should ensure GATS consistency. especially
national treatment, and not apply the ECO-Sat test in this context.llI-l

60. Commenters generally advocate that instead of the ECO-Sat test. we should
apply the presumption in favor of entry where a WTO-licensed satellite seeks to provide
service to or from the United States, regardless of whether the route is a WTO Member or
not. 111'\ Telede...,ic contends that, although it is theoretically possible for a foreign operator to
gain a competitive advantage over U.S. operators by entering non-WTO rOlltes that are closed
to U.S. operators, based on the number and scope of the market access commitments in the
WTO Basic Telecom Agreement, the likelihood is "insufficient to justify the re-regulation of
international satellite serviccs."IO(; COMSAT specifically advocates that the corresponding
hurden on the opposing party to demonstrate a very high risk to competition apply as well. llI

?

61. Columhia contends that, where a satellite IS licensed by a WTO Member, and.
the entity that controls the satellite is from a non-WTO country that is the route market to be
served, we should apply an ECO-Sat test to the non-WTO route market. 1llx According to
Columbia, a company from a country not subject to WTO requirements and dispute resolution
procedures should not be able to avoid the ECO-Sat test simply by obtaining a license from a
WTO Member.'o'J Columbia asserts that this approach should help deter forum shopping by
companies thaI benefit in their actual home markets from restrictive entry policies. 111I It
claims that this approach would not violate national treatment because the same test would be
applied if the foreign-controlled company sought a l'.S. license directly to serve its non-WTO

,," Scc e.g .. COMSAT FNPRM COlllmcnts al 7-9: Europcan COllllllission FNPRM Rcply C01l1mcnts at 4:
Francc Tcb:om COlllmcnts at 5 nA: Covcrnmcnt of Japan FNPRM Commcnts at 2: Hughcs FNPRM COllll11cnls
at ~\-l): [CO FNPRM Commcnls at 1.1: j'vlolorola FNPRM Cllllll1lCnts at 5 and n.12: Orilln FNPRM Rcply
Commcnts ,It ~-4: Qualconull FNPRM Cllll1mcnts at 4: Skyhridg" FNPRM COl1lmcnts at 5: Tcledcsic FNPRM
('ommcnts at ~.

I(I-t Ciuvcrnlllcnl of Japan F;NPRI\1 C\Hllll1cnts at 2.

iii" f:'.g., (~()rv1SAlT FNPRM COll1l11cnts al X: CiE .!\Illerlcolll FNPRM C~()InnlCI11s at 4: ICC) COlnnlcnts at 13.

Jlil 'l'l'ledcSIC' FNPRM COll1nlCIl\, al ~-4.

" COMSAT FNPRM Cllmmcnts ,It 7-'11,.

I(I~, C'Ululuhia FNPRrv1 C\Hlllllcnts at 4-5. 'rhus. according to ('ollllnhia. an [e'O-Sat lest should apply. for

c:\ampk. wherc a ,pacc station is liccnscd in South Africa. cllntrlliled by ,111 cntity frlll1l China. and that cntity
'c'cb [u pru\'idc sC'I'\'icc from thc Unitcd S[,\{cs tll Chma.

"" Iii. at 5.
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market. 111 Hughes disagrees, arguing that national treatment re(luires the Commission to
~ L- '"- I"..J

afford all foreign-licensed satellites providing covered services the same opportunities that
U.S. satellites are afforded under DISCO 1."'

63. PanAmSat supports not applying the ECO-Sat test to avoid creating a
procedure "for a problem that may prove non-existent.""7 PanAmSat also recommends,
however, that the Commission reconsider applying the ECO-Sat test to the route market if
competitive disparities arise between U.S. licensees and other WTO Member licensees. I IS GE
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lei.

Hughes FNPRM Reply Comments at 4-5.

COMSAT FNPRM Comments at 7-H.

III

lie

62. Some parties suggest methods for guarding against market dIstortions that
could resull from service to a nOI1- WTO country hy a WTO-licensed satellite. COMSAT
states that we should grant such applications ahsent ~l demonstration that authorizing service
hetween the United States and a non-WTO country ,vould pose a very high risk to
competition in the U.S ..satellite market that could not he addressed by conditions on the grant
of the authorization.! 11 Several other parties suggest extension of the rule prohibiting U.S.
licensed satellites from entering into exclusive arrangements with non-U.S. satellites.".J This
would ensure that no satellite system of a WTO Member that provides service in the United
Stales can gain an unfaIr advantage in any foreign market.' II GE Americom points ouL
however, that in some markets. a de ./{Icfo policy (1j \~xclusivity may exist even in the absence
of an exclusive route agreement with the satellite sen'ice.\ providcr. ~lIld suggests that we
cOllsider this possihility in l'valuating whether se!"\lCe to a given non-WTO rOLlte creates a
risk to competition.' It)

114 GloheCast FNPRM Comments al 3; Hughcs FNPRM Commcnts at 9; Hughcs FNPRM Reply
Comments at 5: Loral Commcnts at 6; Orion FNPRM Reply Comments at 3-4; COMSAT FNPRM Rcply
Commcnts at 5: Qua!comm FNPRM Comments at 4-5.

IU, (jE AlnCrico1l1 FNPRM COlll1ncnts at 4. Orion supports this position. Orion FNPRM Reply C0l111l1cnls

:1" ()rioJ) questions \vhcthcr we have the authorlly to ilnposc such a prohihition on Wl~O MClnhcrs, ~lhscnl

a showing that thc exclusive arrangement will have a "very high risk to competition." Orion f<NPRM CO/lllllent,
al 14-15. We disagree. See infra Section III.BA.a.

I\>; If!. at 5.
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PanAmSal FNPRM Comments at 5.117
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Amcricol1l. Orion, and COMSAT concur. I I'! PanAmSat suggests further that if we were to
apply the ECO-Sat test. we could employ a rebuttable presumption that the provision of
service hetween the United States and a non-WTO route market by both U.S.-licensed
."atellites and other WTO Member satellites is in the public interest.'.'11 The presumption then
could he overcome regarding a particular non- WTO route market upon a dem'onstration that
U.S. licensees are not afforded access to such market. According to PanAmSat, if service to
the non- WTO route market would not serve the public interest, then neither U.S.-licensed
satellites, nor satellites licensed by other WTO Mernbers, would he permitted to serve the
route. PanAmSat contends that because the presumption would apply equally to U.S. licensed
satellites and other WTO Member-licensed satellites, it would satisfy national treatment.I.'1

Discussion

64. As suggested in the Fur/her No/ice. I.'.' and overwhelmingly endorsed in the
record, we wi II not evaluate the effecti ve compet iti ve opportun ities in the route market for
!lon-U.S. satellites licensed by a WTO Member providing WTO-covered services. Thus. \ve
will not perform an ECO-Sat test on {/In' route, whether a \VTO route market or a non-WTO
route market. We take this approach for two reason.s.

65. First, we do not currently evaluate the route markets served by U.S.··licen"ed
satellite systems. In DISCO l. we permitted U.S satellites to provide both domestic and
international services according to their business plans, regardless of the route. The pmpost:
of this approach was to provide licensees flexibility in system offenngs and encourage
development of global. innovative services for the benefit or u.s. conSUITlers. That policy is
L'L!ually compelling today and we will continue to follow it. Furthermore. as the Ill'llority of
partlcs asserted, aprlylng a route market analySIS to non-L.S. satellites licensed by WTO
Mell1ber.s providing WTO-covered services, while not doing so for U.S.-licensed ."atellites,
could raise national treatment concerns. We find that we can further our procompetitivc
object ives and at the same time address any potential ant icompeti ti ve concerns resu Iting from
service on a non-WTO route hy prohibiting a non-U .S. licensed satellite from entering an
exclusive arrangement with the country it wishes to serve, a restriction that currently applies
to U.S.-licensed satellites as welL'." Moreover, parties are free to raise concerns thal entry by

I"· (;1: 1\lllcriulIlI FNPRM Reply COllllllcnts <II X-':J Orioll FNPRI\l Rcplv COllllllcnlS ~Il 4 Ill): ('OMSAT
rNPRIVl Rl'ply COllllllenls ~ll :)

1'(> l'anAIIlSal FNPRI\l (\Hl1I11Cnls al 5-6, n.IO.

,.,

, -'

I-uuhc}' NOlin' al 'II 2X.

Wl' ~\~rec \\ilh Tekdesic. I'm CX~II11plc. liwi the likelihood of LOlllpetitivc harlll in the Unilcd SI~IICS fnllli
;\ f,'rl'l"n ,'pl'r<ltor .o;l'l"\·in~ IHH1-\VTO nlules that arc closed t" U.S opcr;lltns IS not .o;ulliciell( 10 Juslify a Lh~\Il~c

III ,11I1 Ill'slhle- re~lIl~ll<lrV 1'0lil'lco;
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the WTO satellite will create anticompetitivc consequences in the U.S. market because oj a
closed route market.

66. Our second consideration relates to the GATS and the benefits oj the WTO
Basic Telecom Agreement. As described above. because all WTO Members are governed by
lhe general obligations of the GATS. including MFN and transparency. the GATS provicks
some protection against discriminatory conduct on a route. In addition. increased competition
in the global satellite market resulting from commitments in the WTO Basic Telecom
/\greemenl. and the regulatory mechanisms available to us and our trading partners to guard
against anticompetitive consequences. will help prevent harm to competition in the U.S.
market.

67. Further, we find it unnecessary to adopt Columbia's suggestion that we apply
an ECO-Sat analysis to a non-WTO route market where the satellite is licensed by a WTO
Member and the controlling entity is from ;\ non-WTO rOllte markct. 12

-l As previously
discussed. we wlll locd, to the ownership ollhe .satellite rather than to the licensing
administralion. if we arc presented with evidencc' that the licensing administration is simply a
"!lag of convenience" llsed to CIrcumvent an ECO-Sat analysis. 12

:' Finally, we do not adopt a
mil' rvquiring us to apply an ECO-S:lt analvsis tn the route market where competitive
disparities arise between U.S. licensees and ntller WTO Members, as PanAmSat suggests. or a
rule rcquiring us to consider dl' juclo exclUSIVIty III the ahsence of an exclusive route
agreelnen!. as GE Amencolll suggests. In all cases. where the presumption in favor of entr}
applies and we do nol conduct an ECO-Sat analysis. opponents may demonstrate that entry
will nevertheless posc a risk to competition 11\ lilc United States, and in the exceptional case
in which grant would pose :i very high risk that cannot be cured by conditions placed on the
license. we will deny the application. We w111 thus examine vv'hatever potential competitive
harms exist in this cOlltex!. which is consistent with internatiollal agreements and should
satisfy hoth PanAmS;It's and GE Amerleolll'\ concerns.

1:1 Columhia FNPRM Comments at 4-5.

I:' S('(' .l'IIpl'({ Section III.B.I.a.2.
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b. Non-WTO Member Satellites Providing WTO-Covered
Services
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( I ) General Framework

Background

Positions of the Parties

'I~(, /Vn/ic(' Lit 'WI[ 2. 27. 37-~3: see {(Iso F((r/hcr /Vo/icc allJI 4.

60, The commenters generally support implementation of an ECO-Sat analysis in
this contexl. 1c

:,; Many contend that. ahsent a home market analysis. Ihe Commission would

/·//r/he,. No/icc at 'II 2.),
1'-;

61'1. In the No/ice, the Commission proposed to examine "effective competitive
opportunities" in both the foreign "home market" of the non-U.S. satellite and "route markets"
10 which service from a U.S, earth station is proposed.I~(l Thereafter. in the Furtlier NolicC'.

the Commission tentatively concluded that an ECO-Sat test should be applied with respect to
the home markets of satellites licensed by non-WTO countries, regardless of whether the
route market is a WTO Member country or not. Further. the Commission jJroposed 10 apply
a separate ECO-Sat test to the route market when the route market is a different non··WTO
country,l~7 The Commission proposed to continue to apply an ECO-Sat test in these
circulllstances because non-WTO countries have assumed no obligations under the WTO
Basic Telecom Agreement specifically or under the GATS generally. They have made no
hinding commitments 10 open their satellite services markets or to ahide hy procompetitive
regulatory principles. Thus. reasoned the Commission, allowing non-U.S. satellites licensed
hy non-WTO countries to serve the United States eould adversely affect competition in the
United States hy giving the non-U.S. operator a competitive advantage over its U.S.
counterparts.

I.'," v\/c also incorporate here those COllunents filed ill response to (he /Voficc thal rCll1aill pertinent {o lhe
gelll'ral discussioll or the ECO-Sat test. Sa, e,g.. AT&T NPRM COlllmcnts at 'l: Columhia NPRM Commcnts at
I I: (,cnLTal Instrumcnt NPRM CUl11l11cnts at :'\: HBO NPRM Coml11cnts at 12-1:'\: ICO NPRM Comments at Ill
2:'\: Keystollc NPRM COl11mcllts at 4-'1: Lockhced Martin NPRM Comments at 3-4: MCI NPRM COlllmcnts at .1,
12: PanAmSat NPRM Commcnts at 2-1; OrbCumm NPRM Comments at ,1; Oriun NPRM ('Ol11lllell!S at ()-/2;
Tekdesic NPRM Commellts al1,--I: Lockhccd Martlll FNPRM COlllments at 3-4; Orion FNPRM C\l1l\l11cnts al (,:
Qualcomm FNPRM COlllmcnts at 'l: Motorola FNPRM Cumlllcnts at 5: GE Amcricol11 Rcply Comments at 5:
L<lckllccd Martin Reply ('ommcnls at (): GE Americom FNPRM COl1lmcnts at 5 (making a distinction in
C\~dllaling: appliL'ants rrom non- WTO countrics hy urging th:lt the Commission c\':duatc lhc home market ,)r the
!ol'/'i:-',1I. Ii, I'II.\'I'<! fJl'i iI'ide I"/.

32



have no relevant basis for evaluating the accessibility of a non-WTO market or for exercising
any leverage to persuade those countries with closed markets to open them. 12l)

71. A few commenters favor a less rigid ECO-Sat test, which would permit each
applicant to demonstrate whether a home market test, route market test, or critical mass test,
is appropriate for its proposal.l.q In order to remedy concerns about foreclosing competitive
entry by U.S.-licensed satellites into foreign markets, Hughes proposes that we generally
allow entry of foreign-licensed satellites into the United States to compete in the provision of
satellite services, absent a showing that the licensing administration imposes significant
protectionist barriers that shield its satellite industry from competition.ll'i Hughes argues that,
by applying the ECO-Sat test in this flexible manner, the Commission can best demonstrate to
foreign administrations the benefits of implementing a procompetitive satellite regulatory
pol icy.' 31, Hughes notes that none of the parties disputed its proposal for a modified ECO-Sal

70. Some commenters argue that application of the ECO-Sat test may harm U.S.
licensed systems seeking access to foreign markets and may result in retaliatory measures
from other countries. 110 CC/Networks claim that they rely on satellite technology for overseas
video and associated auelio transmissions and consider transoceanic fiber less efficient
regarding cost. connectivity, technical performance, and operational f1exibility.11I They argue
that limiting broadcast and cable operators' use of satellite capacity will hinder their ability to
provide television coverage of international events, especially fast-breaking news. 112 To the
contrary, Columbia argues that we should apply the ECO-Sat test to all types of services in a
fair and even-handed manner. 113 It maintains that Networks's need for transmission capacity
can best be met by considering, as part of the general public interest inquiry, whether U.S.
satellites are available to provide this transmission capacity.

FCC 97-399Federal Communications Commission

1.2
1

) Orion FNPRM COlll1l1Cl1lS at 6: QualCOllll11 FNPRM COll11l1cnts at 5: Motorola FNPRM (~onlnlcnls at 5.

1;0 PanAmSal FNPRM Commenls at 4-5; Hughes FNPRM Commenls at 5; COMSAT FNPRM Reply
Comments al 6.

III CC/Networks NPRM Commenls at 12.

JJ2 Id.

11.1 Columhia FNPRM Reply Commcnls al 5-6.

Iq Tclc.~at NPRM Reply Comments '11 14.

1;< Hughes FNPRM Commenls al 12.

I l(, /d. Hughes proposes thaI an earlh station applicant seeking access 10 a non-U.S.-licenscd satellite would
have the initial burden of demonstrating that the foreign satellite's home and route markets do not impose de jurI'
harriers to U.S.-licensed satellites seeking to compete in the provision of lhe same salellile serviccs. If no de
ju,.e harriers existed, the hurden would shift to parties opposing entry of the foreign-licensed satellite to

(conli nucd ... )
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test. ln [n addition, Hughes argues that none of the parties deny that a strict reciprocity test
will undermine the Commission's goal of opening foreign markets to competition if foreign
administrations impose equally rigid reciprocity tests to evaluate the entry by U.S.-licensed
,ate" i tes. 1.1X

Discussion

72. We adopt the proposal to apply the ECG-Sat test to non-U.S. satellites licensed
by non-WTO countries.. This approach is necessary to ensure that participants in the global
satellite services market are on equal footing and that applicants from non-WTO countries are
not able to distort competition to the detriment of U.S. operators. Fair and vigorous
competit ion among multiple providers leads to lower prices and more innovati ve service
offerings for satellite communications users in the United States and throughout the world.
Applying the ECG-Sat test will confirm that foreign markets do not have de jure or de facto
barriers that impede opportunities for U.S. providers to enter and compete in those markets
prior to permitting operators from such countries to compete in the United States. Unlike
WTO Members, including those that have not made specific commitments of market access,
non-WTO countries are not subject to the general obligations of the GATS. Most non- WTO
countries have made little progress toward promoting competition and opening their markets.
To the extent that some have allowed foreign entry and have begun to liberalize their
markets, they are not obliged under the GATS to refrain from discriminating against U.S.
licensed satellite operators. Thus. the potential for anticompetitive conduct continues to exist
with respect to applicants from non-WTO countries.

73. For these reasons. we are not persuaded by the commenters' arguments against
applying the ECO-Sat test to non-U.S. satellites licensed by non-WTO countries. In response
to some commenters' concerns about possible negative etlects of this rule on the efforts of
U.S.-licensed systems to access foreign markets. we point out that our primary focus is on
increasing competition in the United States market, and on realizing the benefits of such
competitioll for U.S. users here. IN If this policy causes other countries to adopt an ECO-Sat
test for U.S .. satellite operators seeking to provide service in that coulltry. we find it, on
balance. a minimal burden when compared to the possihility that unrestricted entry by

I 'h( ... l'onlinul'd)

dl'lllllnstr<ltl' that til' .Ii/dO h<lrrins existed lin the satellite's hllllle or route lllarkets. Hughes adds thai the
COlllmission wuuld consider nO\l. "cunnl1unicatiulls and competition-rel<lled issues as well as natiunal security.
I(lrl'ign plllicy and trade issues raised hy the Executive Branch." fd at I ..~.

Hughes FNPRM Reply COlllments at 7.

1;:-.

1.\'1 \'Vc ~,Iso rccognizl'. ho\vcvcr. lhal the opening of J11arkcls abroad also \vill facilitale gr~alcr COlllpclilinn
in till' satellill' services market worldwide. including in this cuuntry, and the policies we adupt today 'Ire also
desiglll'd lu t'unhn lhat gual.
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75. In applying the ECO-Sat test, we will examine whether the country in which
the non-U.S. satellite is licensed provides effective competitive opportunities for U.S.-licensed
satellites to serve the foreign market. We will look at de jure barriers to entry, such as
statutory or regulatory prohibitions against service by U.S. providers, as weIl as de fllcto

74. We recognize the Networks' concern that our policy could inhibit the coverage
of fast-breaking news or other special events. We point oul, however, that we will /lot apply
an ECO-Sat test in the vast majority of cases where the Networks will be receiving foreign
video transmissions. In particular, we will not apply an ECO-Sat test when the satellite
relaying the foreign transmissions into the United States is licensed by a WTO Member, or,
as discussed below, is operated by an IGO affiliate satellite or an IGO satellite providing
international service. 141 We will apply the ECO-Sat test only where the satellite is licensed
by a non-WTO country. In these cases, an ECO-Sat test is a minimal burden compared to the
market distorting impact and competitive harm in the United States that may result if a U.S.
licensed system is denied access in the relevant foreign market. Further, the Networks may
apply for an earth station license to communicate with specified non-WTO satellites. In
considering whether to grant that application, we could consider, regardless of the outcome of
the ECO-Sat analysis, whether other satellites are available to provide this transmission
capacity. An earth station license carries a ten-year license tenn; no further applications will
be necessary for the Networks to access that non-WTO satellite once a license is granted.

foreign-licensed satellite systems would distort competition in the U.S. market. Hughes's
proposed test would not suffice because. for example, Country X may permit ,Wille foreign
satellites to serve its market while blocking U.S. satellites. falling short of Hughes's
"significant protectionist barrier" measure. If we permit a satellite licensed by Country X to
serve the U.S. market, that operator could have a competitive advantage in the United States
because of its more comprehensive service offerings. Indeed, competition could be distorted
in the United States even if a foreign country does allow entry by U.S. satellites if that
country erects obstacles that prevent such competition from being effective as a practical
matter. such as government subsidization of the non-U.S. system. In this case, the non-U .S.
operator could have a competitive advantage in the United States because of an ability to
offer lower-cost service. Consequently, we find that our proposed test for determining
whether U.S. operators have effective competitive opportunities in a foreign country provides
an even-handed approach that allows the greatest degree of access to non-U .S. systems
consistent with the public interest In addition, we reject Hughes's suggested ECO-Sat test 1411

It is equally necessary to examine both de jure and de facto barriers because de jllc!O barriers
can be as impeding as de jure barriers and more difficult to detect Hence, the applicant
should hear the burden to demonstrate the absence of both.
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)0" L.()L'kh~~d Martin FNPRM C()mm~nls at 3. Orion FNPRM Comments at 6.
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II' Noticl' al 'II ..~().

'.1: Id. at 'II IX.

(2) Home Markets

barriers. For example, a country may permit U.S. entities to provide FSS service, but impose
more stringent technical requirements on U.S. providers than on its own providers.

Background

Positions of the Parties and Discussion

76. In the Notice, the Commission proposed to look first at the country of license.
or the "home market," when evaluating effective competitive opportunities for U.S.
providers.I~2 For example, if a satellite licensed by Country X seeks to serve the U.S. market.
the first step would be to determine whether U.S.-licensed satellites may provide analogous
services to, from, or within Country X. The Commission recognized, however, that the
country of license approach had two shortcomings. First, if the Commission were to look
only at the licensing country, satellite operators from closed markets might seek to obtain a
satellite license from a country with an open market. In effect, such satellite operators could
forum shop to find an administration that would most likely pass the ECO-Sat test. The
Commission therefore sought comment on the possibility of looking at ownership in addition
to the country of license. for example. evaluating each investor's home country or those of
the most substantial investors. W

77. Commcnters supporting application of an ECO-Sat test uniformly support
applying this test to the "home market" of the satellite. 1~4 Some question, however, whether
the "home market" should be the country that licenses a satellite or the administration that
coordinates it or some other measure, such as the nationality or principal place of business of
the owner. For reasons discllssed above in determining the WTO status of the satellite in
lJuestion.I~~ we will look to the licensing country or coordinating administration to determine
the home market. In determining the home market, we will. however. entertain requests to
consider other factors. such _\s the nationality or principal place of business of the owner. I~(l
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1-1'1 Qlla!coJnm FNPRM Commcnts at 5; KDD NPRM Comments at 2.

1.<0 Qllalcomm FNPRM Commcnts at 5.
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(3) Route Markets

Background

I·f; No/icc at (H 27.

Positions of the Parties

1·1:-- See, e.g" Dir~cTV NPRrv1 (~()llllllents at 12-14; Mel NPH.M C:ollllllcnls at 6-7; Pan AlllSal NPRM
Commcnts at 2-3; WorldCom NPRM Commcnts at 5.

7'8.. In the Notice, the Commission proposed to conduct a separate ECO-Sat
analysis of the "route market" or markets if different from the home market. It defined the
route market as the market in which the satellite transmission originates or terminates. In The
Commission stated that applying an ECO-Sat test to the non-WTO route markets would allow
it to promote effective competition through broader market access. Specifically, because
some countries may offer landing rights to satellites from certain foreign countries but not
others, U.S. satellites may have opportunities to compete in some route markets but not
others. Making a decision on market access for a non-U.S. system hased solely on the
openness of that system's home market would therefore leave open the possibility that the
non-U.S. satellite, once it entered the U.S. market. might be able to serve some routes on
which U.S. satellites are prevented from competing. This result would distort competition in
the United States. Consequently, in the Further Notice, the Commission proposed that when
a non-WTO satellite provides service involving a different non-WTO market, it would apply
two separate ECO-Sat tests: the first test would he applied on the non-WTO home market as
discussed ahove: the second ECG-Sat test would he conducted on the non-WTO route market.
If the non-WTO route market did not provide U.S. operators with effective competitive
opportunities to serve that market. the Commission would not permit the non-U.S. satellite to
provide any service between the United States and that route market.

79. Most commenters agree that a route market ECO-Sat test is necessary to avoid
distortion of competition.I-lX They contend that a separate ECO-Sat test should be applied to
each non-WTO route market. Some commenters. however, argue that the ECO-Sat test
should not be applied in cases where, as a practical matler. only non-WTO satellites can
access the route market.'-l<) Qualcomm, for example, argues that application of the ECO-Sal
test would only delay the implementation of innovative satellite services where effective
competitive opportunities for U.S.-licensed or other WTO Member satellites cannot effectively
exist. I '0
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FCC 97-399Federal Communications Commission

1":-- Sl'l' ."I/pro SCl'1ion IIl.S. ).a.3.

38

I"-~ LlK'kh~cd Marlin FNPRrvl C'Otlllllents at ~~ Lockheed M,p'~in FNPRM Reply COlnnlcnts at 2.

I" l.ural NPRM Reply C<lInnll'nlS al 6: Transworld NPRM commcnts at 2-.1

XO. Lockheed Martin, on the other hand, does not endorse the application of an
ECO-Sal lcst to route markets.I:;1 Lockheed Martin believes that if a satellite operator is
subject to competition in its home market then it is significantly less likely to have market
distorting capabilities III other rOllte markets that its serves. I'"

Discussion

Lod.. hl'ed Marlin FNPRM Reply Comments al (]

83. First, as to WTO routes. we will not apply an ECO-Sat test here for the same
reasons discussed above regardillg WTO-Member-licensed satellites .I:;X As stated, all WTO
Members are governed by the general ohligations of the GATS. The GATS provides some

HI. Other commenters, while not opposing a route market analysis in theory, argue
Ihat route markets are difficult to define'5 l or that a route market test is insufficient because,
in certain situations, de j(U;fo barriers may be difficult to prove. 154 CC/Networks recommends
Ihal the Commission allow all U.S.-authorized earth station licensees to access non-U .S.
satellites imnlediately for specified route markets once a non-U.S. satellite has satisfied the
ECO-Sat lest requirements. 15:; Further, ICO argues that a route market analysis would be
impractical wilh global satellite systems. such as mobile satellite service (MSS) systems, that
could conceivably serve over 200 countries. 1'(, COMSAT agrees that apply'ing an ECO-Sat
lest ill these circumst~lI1ces could, in lact, impede the development of the global MSS
market. 1:;7

82. We adopt the following rules regarding non-U.S. satellites licensed by nOI1-
WTO Members: We will nol apply all ECO-Sat test to WTO Member route markets served
by non-U.S. satellites licensed by l1on-WTO countries. We will, however, apply an ECO-Sat
test to lIl/nol/-WTO route markets served by Ilon-U.S. satellites licensed by non-WTO
cOlllltries. If a non-WTO satellite serves one or more different Iloll-WTO route markets, we
will apply all ECO-Sat test to the nOIl-WTO home market. as well as an ECO-Sat test to each
Ilon- WTO route market. Discussion of each mle follows.
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87. We disagree with Lockheed Martin, the only party that opposes generally
applying a route market ECO-Sat analysis, which argues that the test is not necessary because

protection against discriminatory conduct on a WTO route. In addition. increased competition
in the global satellite market resulting from commitments under the WTO Basic Telecom
Agreement and the regulatory mechanisms available to us and our trading partners 10 guard
against anticompetitive consequences. will help prevent harm to compelition in the U.S.
market.

FCC 97-399Federal Communications Commission

85. We recognize that applying an ECO-Sat analysis to each non-WTO rOllte
market served by a global satellite system, such as a low-earth orbit MSS or a fixed-satellite
service system, will be cumbersome. An alternative would be to determine whether there is
some critical mass of route markets open to U.S. satellite systems to satisfy us that effective
competition will not be distorted in the United States. If so, we could dispense with a route
by-route analysis for global systems altogether. The commenters' positions varied on what
would constitute a critical mass of open route markets, and on how to determine whether a
critical mass has been reached.

t;4. Second, as to 110/1-WTO roules. it is necessary to apply an ECO-Sat test 10 all
routes because the home market inquiry is. by itself, insufficient to protect U.S. satellile
operators from distortion in the U.S. satellite market. Each satellite typically covers many
different countries and a s<ltclJite's point-tn-multipoint capability makes it possible for the
same satellite to be used simultaneously for transmissions between other countries and the
United States. U.S. satellite operators must ontain an authorization from all coulltries in
which they seek to provide service. It is possible that certain non-WTO countries Illay
prohibit access by U.S. satellites, while allowing access by satellites from other countries. In
this scenario. the non-U.S. satellite granted access to that market would have a competitive
advantage over U.S. systems by virtue of its broader service area. We cannot ignore this
potential competitive distortion.

86. We find that there is no single method to measure whether a critical mass has
been reached that would work in every case. This is because, from a provider's perspective.
critical mass depends in large part upon its individual business plans. For example, a
company intending to provide global service may be satisfied that a critical mass has been
achieved if a majority of the world's largest markets are open to U.S. satellite services. A
country targeting the Asian market could. in contrast. legitimately argue in the same
environment that a critical mass has not been reached if several of the world's closed markets
are in Asia. Consequently, we cannot devise a critical mass test that would uniformly apply
to all satellite services. We also are concerned that a critical mass test would not encourage
countries to open closed markets to U.S. satellite services, to the detri ment of U.S. consumers.
We conclude that the most practical approach, and the most appropriate and forceful way to
promote competition in the United States and around the world, is to look at each of the
actual routes that will be served. Thus, we will apply an ECO-Sat test to each non-WTO
route market served by a non-WTO satellite



competition in the route market is not likely to be distorted if the satellite operator is subject
to competition in its home market. Contrary to that position. our route market analysis is
dc.signcd to promote competitive conditions in the Ullited Stotes by addressing a non-U.S.
"ystclll's ability to serve markets not open to U.S operators.
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XX. In response to Qualcomm's suggestion that we not apply the ECO-Sat test
where on!" non-WTO countries are able to serve a route market. we point out that we will
nlilsider sueh circumstances in applying the ECO-Sat test. For example. if U.S. operators are
not serving a particular route market because they do not have satellites with coverage areas
allowing them to serve that route. the non-WTO satellite providing service to that route
market would not fail the ECO-Sat test on that basis. In that case. we would not preclude a
non-U.S. satellite from providing service between the United States and that market. In
applying the ECO-Sat tcst. we arc looking for urtiflcio! barriers blocking access to that
J1l~lrl\et by U.S. operators.

(4) Satellite Service Distinctions

Background

X9. In applying the ECO-Sat test, the Commission proposed in the No/ice to focus
on the specific satellite service that the non-U.S. system seeks to provide in the United States
and determine whether U.S. satellite systems would be permitted to provide the same type of
service in the relevant foreign country. For example. if there were a request to provide
mohile-satellite service (MSS) in the United States using a satellite licensed by non-WTO
Country X, the ECO-Sat analysis would focus on whether a U.S. satellite could provide MSS
in Country X. I

';') The Commission proposed to look at three service categories in making this
analysis: DTH (including DBS service). Fixed Satellite Service (FSS) and MSS. The
Commission noted, however, that if another country draws finer distinctions when considering
whether to allow U.S. satellites to provide services (such as distinguishing between Very
Small Aperture Terminal (VSAT) and voice fixed-satellite services). it might consider
applying the same distinctions when considering a request involving a satellite licensed in that
country.IOIl

90. Neverlhelcss. the Commission recognized in the Notice that this basic approach
may not be adaptable to all satellite services in all instances. For example. an MSS system
providing service between the United States and another country could consist of satellite
transmissions that do not involve earth stations in the United States. By illustration. a
telephone call could travel via an MSS system link from a telephone in the United States by
cable to Poland. and then.from there by satellite to China. where it could be received by a

H'll Id.
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Discussion

Positions of the Parties

handheld telephone (earth station). The Commission pointed out that hecause the earth
station is in a foreign country and would he licensed hy that country, there would he no
vehicle by which to apply an ECO-Sat analysis Given this. it proposed to evaluate effective
competitive opportunities tor MSS providers on a glohal basis hy considering whether some
critical mass of foreign markets is open to U.S. licensed systems before a non-U.S. system
could provide (/11\' service in the United States.
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91. Most commenters support our proposal to adopt a service-by-service approach
in applying the ECO-Sat test so as to ensure effective competition regarding each service. 1fJ1

Indeed. DirecTV asks us to consider new services as they evolve. 11,2 Columhia suggests that
we further subdivide service categories to include video, voice, and data services.I('1
AirTouch objects to the critical mass alternative to cover satellite service systems that do not
have a satellite component in the United States. AirTouch asserts that the critical mass
approach would he burdensome to administer because it would be difficult to determine
which markets are relevant and sufficiently open to warrant regulatory streamlining, and that
the approach would create too much uncertainty for foreign providers trying to plan their
husinesses. II,.(

92. We adopt the proposal to apply the ECO-Sat test, when applicable, on a
satellite-service-specific basis. As recognized 111 the Notice, we may find that a particular
country permits U.S. satellites to provide some, but not all, satellite services. We agree with
the commenters that in these cases the public interest would be best served by permitting
sate II ites licensed hy such a country to enter the U.S. market to provide those services that
can be competitively offered by U.S. satellites in that country, hut not for other satellite
services. We also adopt the proposal to specify DTH (including DBS service), FSS, and MSS
as our service categories in applying the ECO-Sat test. Consistent with our treatment of
voice and non-voice MSS in the same service category for ECO-Sat purposes, we will
consider DARS, an audio satellite service established after the Notice was issued that provides
service directly to consumers, in the same category as DTH. We may further suhdivide these
categories, as Columbia suggests, if another country makes such distinctions in deciding

,1,1 AT&T NPRM Commcnts at 7; DireeTV NPRM Comment., at 14-15; Gcncral Instrumcnt NPRM
Comments at 4: HBO NPRM Commcnts at 15: Loral NPRM Commcnts at 25: Motorola NPRM Commcnts at
Ill; MCI NPRM Commenls al 12: Telcsat NPRM Reply ('ommcnls at 17- J X; WTCI NPRM Commcnts al 12.

DireeTV NPRM Rcply Commcnls at 14: General Instrument .NPRM Comments at 4.

II,; Columhia NPRM Comments al 13.

1,,1 AirToueh FNPRM Comments al 3-4.
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whcther to allow U.S. satellite systems to serve its market. We find, however, that it will be
sufficient and administrativcly simpler to apply the three broader service categories as a rule
of thumb.

9~. We will not adopt the proposal to require some critical mass of foreign markets
to be open to U.S. satellite operators before we would permit a non-WTO MSS system to
provide the landline portion of its service in the United States. As previously discussed, there
is no objective way in which to define a critical mass and such a standard would not in any'
case, further our goals of opening markets and promoting global competition. Rather. we will
rely on the policies and rules adopted in our companion ForeigJl ParticipatioJl Re/wrt Ulld

Order to govern foreign entry through terrestrial facilities

c. Non-WTO Covered Services

Background

94. As discussed above, the U.S. Schedule of Specific Commitments to the WTO
Basic Telecommunications Agreement excludes DTH, DBS, and DARS.I(,S Many other WTO
Members. including many of the United States' major trading partners, did not include these
services in their market access commitments. creating a potential market imbalance. To
resolve this imbalance. the United States made no market access or national treatment
commitments and took an MFN exemption for these services.

95. Thus, because the WTO Basic Telecom Agreement will not do as much to
advance our goal of promoting a competitive satellite marketplace for these services, in the
Further Notice. the Commission proposed to apply the ECO-Sat test to all requests for access
by non-U.S. satellite systems for delivery of DTH, DBS, and DARS services into the United
States. 1M [n conducting an ECO-Sat test, the Commission proposed to evaluate both de jure
and de facto constraints on entry by U.S. satellite operators. 1(,7 The Commission sought
comment 011 the continuing need to encourage open markets for these services. and on the
application of an ECO-Sat test to achieve that goal.

N(J({ce al '1('11 37-42: F((rtlier Notice at 'il 4.
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96. Several commenters support the proposal to use an ECO-Sat test for non-
covered services. 1flx MPAA recommends. however. that the Commission include in ils rules
provision for eliminating the ECO-Sat test should future GATS negotiations yield markel
access commitments by WTO Memhers that provide an open. competitive glohal environmenl
with respeci to DTH. DES. and DARS services, allowing the United States 10 removc ils
MFN exemptions in these services.'("} Hughes further argues that the ECO-Sat tesl should har
entry only where a foreign country imposes significant protectionist barriers against U.S.
lil:ensed satellites. '711

97. Many commenters. however, object to applying the ECO-Sat test to these non-
covered services. 171 Specifically, the European Commission argues that the U.S. MFN
exemption might negatively impact the economic viahility of non-U.S.-licensed satellite
systems. since satellite systems normally provide both telecommunications and DTH-DBS
transmission services. The scope and economic impact of the U.S. MFN exemption. the
European Commission contends. depend on the "precise definition of DTH and DBS
television services, and of digital audio services," which the European Commission urges us
to define.'7~ The European Commission also claims that these services are hroadcast services
and therefore the United States is required to provide market access and MFN treatment under
its 1994 WTO cOlllmitments on audio visual services. 17 \

Federal Communications Commission

Positions of the Parties
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Discussion

9X. We will apply the ECO-Sat test to requests involving provision of DTH. DBS.
and DARS by non-U.S. satellites. Specifically, we will apply the test to the home market of
the non-U.S. satellite. as well as 10 all routes that the non-U.S. satellite proposes 10 serve.

I'" Lockheed Martin FNPRM al 5; MPAA FNPRM Reply Comments al 2; Hughes FNPRM ('ommenls al
1.1-14 (arguing lhal Ihe modified ECO-Sal tcsl applied on a service-by-serviec hasis, affords foreign
administrations flexibility to opcn their markets to competition).

un MPAA FNPRM Reply COllllllcnts al 3.

I'll Hughes uses Canada as an c.xi.llnplc where Canada continues to illlPOSC harriers lhal prevent U.S.
licensed DBS and DTH service providers from competing in the Canadian market resulting in providers such as
O[RECTV's Canadian affiliate hemg harrcd from the Canadian market. Hughes FNPRM Commcnts al [6.

Networks FNPRM Commcnts at 5; European Commission FNPRM Rcply Commcnts at 3.

I 7~ European Commission FNPRM Reply Comments at 3

17\ Id.
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,-, A, dlsl'lIssl'd hclulV, we will l1ut apply the ECO-Sdl le,t lil ,-eljllesh lu proVide these services hy enliIIL',
11l"L'n,nl h\ nall(ln, with whid! wc haIL' hiLlleral agrn-'Illenls 'lee Sceli(lll lIfB.I.e.
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100. Furthermore. we find that Hughes'" oroposed modi lied ECO-Sal test docs not
~Ictequ~ltely address our concern that UII\' artificial entrv harners foreign administratIons place
un tr;l1Tic to or from the I Tnited States, even those not ,msing to the level or "si~nific~lJ11

protectionist harriers," could distort competition In the ('nited States.

The ECO-Sat test is necessary because of the cont1l1uing need to encourage open markeh 1'(11

these services and to avoid anticompetitive conduct ill the U.S markct.[i~

99. In applying the ECO-Sat test. we will examine effective competitive
(lpportunities for U.S.-licensed satdlites to serve the foreign markets. We will look at dc jU}C

h<lITIl'rS to entry, such as statutory or regulatory prohibitIons against service by U.S. provider".
TllCsl' could include absolute or partial bars, as well as direct or indirect ones. For example,
a roreign country could prohibit outright U.S. satellites from providing allV home
programm ing services by U, S. entities or could prohi bi t allV indi rect lJ.S. ownersh ip. It al so
l'uuld prohihit \ideo, but nut audio services, By contrast. de fac!o barriers would constitute
harl'lcrs thaI ~lIi not Ih'!" sc prohihitions, nor not ncees.saril) formally adopted by lhc country's
::,oVL'l"Jlll1enl, hut l:1al exist ~ll1d, in practice. act as impediments to entry. For example. a
l"lllintry m:lY permit C.S. entities to provide DTH serVIce. hut may impose IllOre stringent
IL'l'!lnica) or programming requJn:ment.s or higher fees on U.S. providers than on its own
!1rmiders By discriminating against U.S, providers. any such de /CIC/(} barriers would
scvl'l"cly curtail. if nol who!ly eliminate. the ability 01 US, satellite entities to do business In
the rmeign market. As a result. the companies in the home market of the foreign-licensed
"atl'llite would he ahle to serve a market closed. In whole or in part. to U.S, companies.
Denying competitive opportunities to U.S. entities In the foreign market. while allowing them
lor the country's own companies, would give the I'nreign-licensed satellite a competitive
,ldv~lIlLI~e m'l'r {I.S. entitles, c~luslng competitive cl1stortioI1s.

101. We disagree with the European Commis.slon that these services are
broadcasting services. The Commission has specifically concluded that it will not regulate
DTH alld DBS as hroadcasting servIces. 17

' Rather, the COInmission regulates these "erviccs
;lS haSll' te!ccummunications services. As such, till' L S_ exclusion uf these services from
markl,t access commitments and the MFN exemptIon t~lken during the WTO basic
tclccOlllllHIlJication.s negoti;ltions arc valid. Therefore aplilying the feO-Sat test to IJOIl-WTO
covl'l'cd services is fully consIslent with our GATS obligations. Wilh respect to Deutsche
Te!ckol1l's concern ahollt applications to provide hUlh \\'TO-covercd and non-WTO covered
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services over a non-U.S. satellite. '76 we clarify that we will address such requests separately.
under the rules we adopt for each situation

d. Intergovernmental Satellite Organizations and Their Affiliates

(l) Introduction

Background

102. In the Notice and Further Notice. the Commission addressed issues relating to
opening the U.S. domestic satellite market to INTELSAT and Inmarsal. and their affiliates. 177

INTELSAT and Inmarsat are treaty-based. intergovernmental organizations (lGOs) designed
to ensure world-wide satellite communications. '7x These organizations have certain privikges
and immunities that provide them competitive advantages over competing satellite providers.
For example. they are immune to suits in court (with limited exceptions for commercial
contracts). including jurisdictional. discovery and asset immunity from antitrust laws. They
also enjoy tax-free status. For example, they are exempt from income, corporate and property
taxes. and customs and other duties in the host countries and other member states. Their size
and the fact that their members are the primary, if not exc lusi ve, providers of fixed and
mobile maritime services in most major markets gives them a special, and possibly dominant,
position in the global market. Further, COMSAT, by virtue of the Communications Satellite
Act of 1962 179 and the 1978 International Maritime Satellite Telecommunications Act,'XO is the
U.S. signatory to the IGOs. COMSAT provides INTELSAT and Inmarsat space segment
capacity to users in the United States. COMSAT pays taxes. but as we discuss below.
indirectly benefits from IGO immunity from suit. including suit based on U.S. antitrust laws.

1)(, Deutsche Telekom FNPRM Reply Comments at 4. Teledesic withdraws its proposal in comments and
reply comments in the No/ice that the Commission establish a fourth service category called -the "lnteral:live
Broadhand Salellite Services" and apply a e.:ritical mass test for this category. It now contends thal there are
likely to he so many competing IBSS providers from so many countrics that the.: Commission need not worry
ahout competitive distortions in the U.S. market. Tcledesic FNPRM Comments at 5-6.

177 Notice at '11'11 62-74; Further Notice at'WIl 31-36.

I:~ Notice at {J(eJ[ 62-64. The International TclccOllllllUnications Satellite Organization (IN~rELSAT) operates
a glohal system that provides fixed satellite service for voice. data, video and audio communications Sec
Agn:ement Relating to the International Telce.:ommunications Satellite Organization. Aug. 20, 1l.J71, 23 U.S.T.
3X 13. T.I.A.S. No, 7532. The International Mohile Satellite Organization (Inmarsal). which provides glohal
maritime and aeronautical mobile satellite communications services, has for several years heen in the process of
amending its Agreement in order to provide land mohile satellite services. See Convention on the International
Maritime Satellite Organization, Sept. 3. 1l.J76, reprinted [nmarsat Basic Documents (4th Ed. Il.JXl.J).

17'1 47 U.s.c. ~~ 701-744 (Satellite Act).

1'" 47 USc. ** 75 J-757 (Maritime Act).
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Position of the Parties

1-'111'/11('1' Nil/icc at (II .n

FCC 97-399Federal' C(}nlmunications Comm:iss'ion'

C; E Amcriulill FNPRM Cllll1ll1ents at ().

Orillil FNPRM Cllll1ll1ents at X-0; Orion F]\'PRM Reply Cumll1cnls at X_l)

IS-I

I()~. In the Notice, the Commission asked whether, and under what conditions, it
should permit INTELSAT and lnmarsat to serve the U.S. market. recognizing that home
market and route market analyses would be analytically difficult to apply with respect to
~Ipplications from these entities."! In the Further ,vof/ce, the Commission asked whether the
WTO Basic Telecom Agreement will result in a crillcll mass of open markets among 100
memher countries that is sufficient to presume that the Commission can rely on competitive
market forces and forego an ECO-Sat analysis.i'2 The Commission also proposed to treat
100 affiliates as it would treat any other non-U.S. satellite system. That is, the Commission
would not apply an ECO-Sat test if the IGO affiliate IS a satellite system licensed by a WTO
Member and providing covered servIces.

104, Several C01l11l1enters argue initially that we should not address access to the
l '.S. market by INTELSAT. lnmarsat, or [(;0 affiliates in this proceeding, and that instead
we must establish a ne\v proceeding in which to do so. x' GE A1l1ericolll points out that there
IS no need to complete consideration of entry questions involving IGOs prior to January I.
19l)X, when the WTO Basic Telecom Agreement goes into force. because [GOs do not derive
benefits from the A~rcement IXI

I,'i I"/olice at 'WH ()4-6). V't'c noted. in panicular. that 136 countries arc Inclllhers or INTELSA'T and 7X an:
Illelllhns of Inmilrs;l!. Id. In ilddilion. holh of Ihe.,e org;llllzalion., provide glohal services. INTELSAT
Illelnher,llIp has gn1wn to 1-11 L'UlIntrle, ;lI1d Inlllar,al lu XO.

I()). Orion, I'or ('xample, argues that a new proceeding is necessary because IGOs
present sign ificant and co 111 pIe x factual and legal issues that have not bee n su ffic ie nt Iy
alred. I

" These commenters ,liso ;\ssert that a nevv proceeding is particularly appropriate to
addres.s access by IGO affiliates, given pending proposals for restructuring and
privatizatTon. lx

" Loral contends that a new proceeding regarding the affiliates would examine
questions relating to: the proper level of ownership by IGOs, signatories and predecessors:
which IGO assets and how many may be transferred WIthout unduly disadvantaging

I~; S('('. ('.g., (IE AJ11ericonJ NPRM Reply (\H11111cnts at 17: GE AlnCricOll1 FNPRM C.ollHllcnts al 6-7: (IE
.. \nH:nCOIl1 FNPRM Reply Comll1ent, at 6-7; Oriun NPRM Comlllent, ilt 13; Orilln FNPRM Comments aT X;
Oriun FNPRM Reply Cllll1lllenl, ;1I X-0; Clllllll1hia FNPRM Reply Comments at 2; Loral FNPRM Ctlll1menl, al
10 (do nul addre:;:; access invlliving IGO affiliates): PanAmSal FNPRM Reply Cl)lllments at 5-6.

,,,, (iE All1cricllll1 FNPRlvl Cllmll1l'nh at 17; Lllral FNPRM CUllllllcnts at 10-11: PanAIl1Sat FNI'RM Reply
Cllllllllcnts al IJ.



Loral FNPRM Comments at 11-12.

I:'IJ Id.
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II,fl) JC~() FNPRM Reply COJnnlCnls at J 0-1].

competition~ what level of government financing of an IGO affiliate is anticompetitive: and
what opportunities for cross-subsidization and non-arm's length transactions exist in the IGO
affiliate context and what steps need to be taken to prevent each. ,s7

Discussion

106. COMSAT, in contrast, opposes a new proceeding, noting that this rulemaking
was established to address entry by non-U.S. satellites into the U.S. market, including IGOs
and their affi Iiates. ISX COMSAT notes that the Further Notice speci fically asked for comment
related to the lGOs and their affiliates. IS') lCO objects to inclusion of lCO in any future
proceeding, arguing that it should be treated like satellites from other WTO Members and that
any such proceeding should addresss only future IGO affiliates. I

')()

l~" COM SAT FNPRM Reply COlll111cnts at tJ-l O.

107. We find that a new proceeding is not needed -- neither for the IGOs nor lCO
affiliates -- because we are only setting a framework for entry here. The Notice and Further
Notice specifically addressed the unique competitive concerns relevant to entry by lGOs and
(GO affiliates, and specifically requested comment on the standard to bc applied for access to
these sate 1\ ite systems. We recogn ize that issues related to restructuri ng or pri vatization of
lNTELS/\T and Inmarsat currently are the subject of intel'l1ational negotiations I'll and that the
issue of ICO independence from Inmarsat is currently before this Commission. "J2 Any
speci fie concerns about whether, and to what extent, entry by a particular IGO or lGO
affiliate would be anticompetitive are more appropriate in the context of a specific license
application. As discussed below, the outcome of pending proceedings could be taken into
account in conducting a public interest determination regarding a particular application. We
therefore conclude that a separate proceeding IS unnecessary and turn to the substantive Issues
of what entry test to apply to lGOs and IGO affiliates.

Pic S<,<, Application of COMSAT for Authority to Participate in the Procurement of Facilities of the I-CO
Glooal Communiealions Limiled Syslem (File No. !06-SAT-MlSC-lJ5) (filed May I, )YY5).

Illi I'hc Conlll1iss;on is cOllllnitlcu to seeking suhstantial refonn of the lGOs. The United Stales has lakcn a
lead role on these issues. INTELSAT is considering the creation of an affiliate, possihly in I')lJX, to provide
DTH. vidco and multimedia services. Inmarsat IS considering full privatization of its commercial and operational
arm. possihly in ll}lJX, with a residual, scaled hack lGO remaining to maintain its commitment [0 ohserve puhlic
.service ohligations. such as provision of maritime distress and safety services.
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nack~round

lOX. In the Notice. the Commission noted that IGOs present certain analytical issues
within the framework it was proposing to apply to non-U.S. satellites. First. [GOs have no
single home market, unlike private satellite operators, which are incorporated in and licensed
by an indi vidual country. Second. the Commission recognized that because IGOs were
created to provide ubiquitous service and serve virtually every country from the United States.
it may be difficult to apply a route market analysis to an application involving an IGO,"J·1
The Commission proposed several alternative standards for deciding whether earth stations
could access an IGO satellite for the provision of U.S. domestic service:

( I ) The degree of openness of all various route markets served by the IGO
(or at least all the markets of the IGO's members):'l)~

(2) The degree of openness of the number of countries constituting the
minimum level of concurrence required for any official act of an
IGO;I'!) or

(3) A determination of whether the IGO, as result of its intergovernmental
status and global dominance, would be in a position to diminish
effective competition in the United States. l

%

lOt). As to provision of internatiollal service involving the United States, the
Commission tentatively concluded that it would not be in the public interest to apply the
ECO-Sat teSI. I

'J7 The Commission reasoned that there are still many nations in the world that
are connected to the United States only by satellite. and any policy that makes it more
difficult to reach these points would unduly constrain the already limited service to them.
The Commission also stated that such an approach might be inconsistent with the statutes
governing U.S. participation in INTELSAT and Inmarsat and established U.S. policy for use
01' those systems for certain international services.l'!x As a result. the Commission proposed to

1 01 :

No/i((' at '11'11 64-65

1'I·j M ;11 'II 6(1,

11)-,

M at 'II 67

I'll' M at 'II 6X.

1')-
M at 'II 7().
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! I

continue licensing international communications over INTELSAT and Inmarsat without
applying an ECO-Sat test.

I 10. In the Further Notice, the Commission revisited these proposals in light of the
successful conclusion of the WTO Basic Telecom Agreement. Initially, the Commission
noted that because IGOs are intergovernmental treaty organizations, they do not benefit from
that Agreement, which covers only services or service suppliers of WTO Members.
Consequently, the Commission noted that the United States owes no market access, national
treatment or MFN obligations to the IGOs.''J'J

11 I. The Commission asked, however, whether the commitments made under the
WTO Basic Telecom Agreement constitute a critical mass of ope'n satellite markets sufficient
to presume that allowing entry by IGOs for provision of U.S. domestic service would enhance
competition in the United States.2IK) In that regard, the Commission noted that 51 of the 141
INTELSAT members made full or partial market access commitments in basic telecom
services under the WTO; these 5\ members, including the United States, own 80% of the
shares of INTELSAT. In addition, 49 of the 80 Inmarsat members made commitments on
basic telecommunications services. All 30 countries that made market access commitments
for mobile satellite services in the WTO Basic Telecom Agreement are Inmarsat members. 20'

Position of the Parties

I t 2. Space Communications, Motorola, and PanAmSat support applying some form
of ECO-Sat test to all or particular IGOs seeking entry to provide domestic service in the
United States.202 PanAmSat strongly opposes allowing U.S, earth stations to use INTELSAT
capacity for the provision of U.S. domestic services because of enormous competitive
advantages the IGOs derive from their privileges and immunities.203 Some parties assert that
IGOs are not covered by the WTO Basic Telecom Agreement,204 while PanAmSat specifically
claims that IGOs should not be treated as if they were WTO satellites because access by the

1')<) Further Notice at «j[ 32,

21Kl It!. al lJ[ 33.

101 fd. at 1( 32.

2112 AMSC NPRM Comments at 5; Space Communications NPRM Comments at 8; PanAmSat NPRM
Comments at 5; Motorola NPRM Comments at 4 I-44.

203 PanAmSat FNPRM Comments at 6.

2114 See, e.g" AMSC FNPRM Reply Comments at 10; Lockheed Martin FNPRM Comments at 7; Orion
NPRM Reply Comments at 7-8.
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IGOs was discussed in detail during the WTO basic telecommunications negotiations and
. d b J . J{))rCJecte y t le negotlators.- .

113. Other commenters recommend that we not impose an ECO-Sat test either on
IGOs in general or with regard to specific IGO services. INTELSAT asserts that the ECO
Sat test is ineffective when applied to IGOs, because IGOs have no control over the domestic
policies of its sovereign members. 21l() Furthermore, INTELSAT and COMSAT argue that a
test imposed on IGOs does not motivate foreign countries to open their markets to U.S.
satcllite systems, as many countries do not seek access to the U.S. market. 21l7 BTNA claims
that it is unnecessary to subject traditional lnmarsat domestic services to a competitive entry
test while CONf')AT contends that no test is necessary for INTELSAT or Inmarsat.21l~

Lockheed Martin proposes that the core treaty-based services offered by INTELSAT and
Inmarsat not be subject to any ECO-Sat analysis and instead continue to be.authorized in the
same manner as they have been in the past.2

O'J COMSAT also argues in the alternative that
the Commission should apply the same treatment to provision of service using INTELSAT
and Inmarsat satellites as the Commission proposes for satellites licensed by WTO
Members. 2111

114. The Networks argue that an ECO-Sat test should not be applied to transmission
of video services using INTELSAT because of a shortage of capacity.2Il In response,
Columbia states that the networks have not made a sufficient case for special treatment of
VIdeo services. It notes that shortage of capacity can be a factor considered in application of
the ECO-Sat test and, where there are no other options. override the absence of effective

.2m PanAlnSat FNPRM Reply Conllnents at 6-7: AMSC FNPRM Reply COll1111cnts at 10.

:11(, INTELSAT NPRM COllllllents at 9.

207 INTELSAT NPRM Reply COlnments at 4~ COMSAT NPRM Reply COlnnlents at ]7; COMSAT NPRM
Comments at 20-23. COMSAT also argues that there is no evidence in the record to suggest that provision 01
domestic services hy COMSAT would have anticoll1petitive effects. COMSAT NPRM COll1ments at 12-20.

This argument, however. does not go to whether an entry tcst is necessary hut whether the analysis under any
such test has heen satisfied.

:IIX BTNA FNPRM Comments at 2; COMSAT FNPRM COlllments at 13.

2{)1} Lockheed Martin FNPRM l~olnlnents at 7. Inlnarsat's core services arc internationaJ Jllaritinlc dislress
and salety services.

~ 10 COM SAT FNPRM COlllnlents at 9-] 2: COMSAT FNPRM Reply C0l111l1cnls at 10-12.

211 Net works FNPRM Comments at g -9. In the alternative. the networks argue that the Commission

should grandfather existing services provided by INTELSAT or should determine that the critical mass tesl has
heen met. III.
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